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Topic: Based on Policy Language, Insurers Not Limited In Factors They Can 
Consider When Calculating Cost of Insurance (COI) Rates 
 
CITE: Norem v. Lincoln Benefit Life Co., 2013 WL 6512923, No. 12-1819 (7th 
Cir. Dec. 13, 2013); Thao v. Midland National Life Ins. Co., 2013 WL 6512117, 
Nos. 13-1272 and 13-2366 (7th Cir. Dec. 13, 2013). 
 
SUMMARY: The United States Court of Appeals for the Seventh Circuit recently 
ruled in favor of a pair of insurers in two companion cases challenging the methods 
by which the insurers calculated COI rates on their respective universal life 
policies.  Both insurers’ policies contained language stating that the COI rate 
calculation would be “based on” a specific set of enumerated factors that are 
unique to the insured, such as sex, issue age, policy year and payment class.   
 
The insureds argued that the term “based on” limited the insurers to relying 
exclusively on these factors and not on any additional factors.   
 
The court rejected that argument.  It held that the “based on” language in the policy 
merely required that the enumerated factors have a significant, foundational role in 
calculating the COI rate. The court made it clear—as for-profit life insurance 
companies—that the policy contract gave the insurers the right to  consider other 
factors including expected policy lapse rates, agent commissions, anticipated death 
benefit costs and the insurers’ broader financial risks, performance and goals - 
even though these additional factors were not specifically enumerated. 

http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2013/D12-13/C:12-1816:J:Rovner:aut:T:fnOp:N:1258134:S:0
http://d62d288ee515d729b993-58f6eee170188c8ece9e549a56221c4e.r98.cf1.rackcdn.com/Thao Case.pdf


 
BACKGROUND: A Lincoln Benefit insured (Norem) and a Midland National 
insured (Thao) both brought prospective class actions in two separate district 
courts against their respective insurers alleging that the insurers breached the 
insurance contracts by utilizing factors other than those specifically enumerated in 
the contracts when calculating the COI rates.  Each court granted summary 
judgment to the insurers holding that the policy language did not limit the insurers 
exclusively to those factors.  The insureds appealed to the Seventh Circuit.  
 
FACTS: Norem purchased a variable universal life policy from Lincoln Benefit 
and Thao purchased a similar policy from Midland.  Both policies contained 
provisions outlining how the insurers would calculate COI rates used in 
determining the policies’ COI charges.  Specifically, the language in both policies 
stated that the COI rates would be “based on” a set of specified factors (such as 
sex, issue age, policy year and payment class) and that the COI rate would never 
exceed the guarantee rates articulated in the policies.  It was undisputed that 
neither insured’s COI rates ever exceeded the guaranteed maximum.  In fact, 
neither insureds’ COI rates were ever increased.  Nevertheless, the insureds 
asserted breach of contract claims, arguing that the carriers breached the COI rate 
provision when they considered factors other than the enumerated factors listed in 
the policies.  In order to support their claims, the insureds asked the court to read 
exclusivity into the definition of the term “based on” in the policies. 
 
RESULT: The Seventh Circuit affirmed the rulings of the lower courts in favor of 
the insurers dismissing the insureds’ breach of contract claims.  The court based its 
ruling upon its reading of the “plain, ordinary and popular meaning” of the term 
“based on.”  First, the court ruled that just because the parties did not agree on 
what this language meant, it did not mean that the language was ambiguous.  
Second, the plain meaning of the term “based on” does not imply exclusivity, but 
means simply that the factors enumerated must constitute the fundamental 
component of the calculation.  The court ruled that the insurers met this contractual 
condition, since the enumerated factors outlined in the policies were the main 
element around which the COI rate tables were organized as it was “these named 
factors which serve to both differentiate one insured from another and insure that 
similarly situated insureds will be treated alike in the amounts they are charged for 
the cost of insurance.”   
 
RELEVANCE:  In WRNewswire 13.09.16, we reported on a COI case out of the 
Northern District of California that permitted a breach of contract case to move 
forward challenging an insurer’s calculation of COI rates.  In that case, the relevant 



policy language tied COI charges to mortality. However, in that case, the carrier 
was raising COI charges in the face of declining mortality rates to allegedly offset 
financial losses unrelated to the policies.  The difference from the Norem and Thao 
cases was that the carrier allegedly failed to incorporate the enumerated factor of 
mortality into its COI calculation and the court, therefore, permitted the breach of 
contract claim to move forward.  That court was also concerned with the carrier’s 
motives in raising the insured’s COI. 
 
Here, however, the court ruled that the carrier utilized the enumerated factors as 
the primary foundation for their COI rate calculations and thus, complied with the 
terms of the contract.  Consequently, no cause of action for a breach of contract 
existed.  Indeed, the court states that, had there been evidence presented that the 
insurers ignored the enumerated factors, a breach of contract action would 
potentially be actionable.  It is also worth noting that, unlike the California District 
court case, in Norem and Thao, the COI rates never increased (or changed for that 
matter) and all the evidence suggests that the carriers were motivated by their 
legitimate business interests and not by an alleged hidden effort to offset financial 
losses unrelated to the policies. 
 
In sum, this holding is a refreshing one for the insurance community as the court 
refused to read additional language into the policy (i.e., exclusivity) and 
recognized that insurers are permitted to consider their economic objectives when 
calculating COI rates, so long as they do not violate the terms of the policy in 
doing so. 
 
WRNewswire #  – 13.12.20 was written by James S. Bainbridge, Esquire of The 
Bainbridge Law Firm. 

 
DISCLAIMER  
 
In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, 
please be advised of the following:  
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 
AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

http://www.thebainbridgelawfirm.com
http://www.thebainbridgelawfirm.com


In the event that this Washington Report is also considered to be a “marketed 
opinion” within the meaning of the IRS guidance, then, as required by the 
IRS, please be further advised of the following:  
 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED ON 
THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK ADVICE 
FROM AN INDEPENDENT TAX ADVISOR.  
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